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Eati ng House-Power « to grant l|icense-Discretion vested in
Police Conm ssioner -- -Constitutionality Calcutta Police

Act, 1866 (IV of 1866), s. 39-Constitution of India, Arts.
19(1)(9), 19(6).

HEADNOTE:

By s. 39 of the Calcutta Police Act, 1866, "The Conmi ssi oner
of Police, may, at his discretionfromtine to time, / grant
licenses to the keepers of such houses or places of public
resort and entertainment as aforesaid for which no licence
as is specified in the Bengal Excise Act, 1909 is required
upon such conditi ons,

(1) (1934) L.R 61 I.A 398.
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to be inserted in every such license, as he, wth the
sanction of the said State CGCovernment from time to tine
shal |l order, for securing the good behaviour of the keepers
of the said houses or places of public resort or

ent ert ai nnent and the prevention of drunkenness and
di sorder anong the persons frequenting or using the / sane;
and the said licenses may be granted by the sai d

Commi ssioner, for any time not exceeding one year".

The petitioner, whose application for a license in respect
of an eating house was refused by the Conm ssioner  of
Pol i ce, Calcutta, under the section, chal | enged its
constitutional wvalidity on the ground that it conferred
arbitrary and ungui ded powers on the Commi ssioner to grant
or refuse a license without hearing the applicant and was,
therefore, an unreasonable restriction on his fundamenta
right to carry on his trade guaranteed by Art. 19(1)(g) of
the Constitution.

Hel d, (per Kapur, Gajendragadkar and Wanchoo, JJ.), that in
order to decide whether a provision in a pre-Constitution
statute, like the one in question, satisfies. the test of
constitutionality laid down by Art. 19(i)(g) read with Art.
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19(6) of the Constitution, the inpugned section has to be
read as a whole in a fair and reasonable manner and it
shoul d not be decl ar ed voi d simply because t he
consi derati ons rel evant to those Articles are not
i medi ately apparent fromits |anguage. It is not correct
to say that the discretion conferred on the Comm ssioner by
the first part of the section is absolute and that the
guestion of inposing the two conditions nmentioned by the
second part can arise only after the grant of the |Ilicense.
The two parts, read together, can lead only to t he
conclusion that the discretion vested in the Conm ssioner is
guided by the two conditions nmentioned in the section

nanely, the securing of good behaviour and the prevention of
drunkenness and disorder and a third by necessary inpli-
cation, that the applicant nust have actual and effective
control and possession of the place where he keeps the
eati ng house.

Section 39 of the Calcutta Police Act, 1866, therefore, con-
fers no  arbitrary or uncanalised discretion on the
Conmi ssioner, unguided by -any criteria, and does not
constitute an unreasonable restriction on the fundanenta

right to carry on trade under Art. 19(i)(g) of t he
Constitution.

Rustom janshed Irani v. Harley Kennedy, (1901) I|.L.R 26
Bom 386, inapplicable:

Al t hough there can be no doubt that procedural provisions of

a statute also enter into the ~verdict as to its
reasonabl eness, it 'cannot be laid down as a genera
proposition that if ‘alicensing statute omts to provide for
a hearing or for the giving of reasons for refusal, such

om ssi on nmust necessarily -constitute an unreasonabl e
restriction on a fundamental right. The Comnissioner in
passi ng an order under the section acts administratively and
al t hough he must act reasonably, there is no duty cast on
hi m
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to act judicially. Regard being had to the setting /in which
t he i mpugned section appears in the Act and the

circunstances of ,.this case, it could not be said that s.
39 of the Act was such a restriction

State of Madras v. V. G Row, [1952] S.C R 597, Nagendra
Nath Bora v. The Comm ssioner of Hills Division and Appeal s,
Assam [1958] S.C. R 1240, Nakkuda Ali v. M F. De S

jayaratne, 1951 A.C. 66 and Express Newspapers (P.) Ltd. ~v.
The Union of India, [1959] S.C R 12, relied on.

If an applicant thinks that he has fulfilled the three con-
ditions and the Comm ssioner has unreasonably rejected his
application, he has his renedy under Art. 226 of. the
Constitution.

Per Subba Rao, J.-It is well settled that restrictions on
fundanental rights nust not be arbitrary or excessive or
beyond what is required in the interest of the 'genera

publi c. Such restrictions have to be tested both from the
substantive and the procedural aspects. An uncontrolled  or
uncanal i sed power constitutes an unreasonable restriction

Even though the statute may clearly express the |egislative
policy that cannot be enough unless it provides a suitable
machinery for inplenentation of that policy in accordance
with the principles of natural justice. Restrictions are
justifiable and in deciding whether a restriction i s
reasonable or not, the Court cannot attach nuch inportance
to the fact that the inmpugned statute vests discretion in
the State Governnent or a high officer. Nor can the
distinction between an adninistrative authority and a
judicial one have much rel evance except that the Court nmay
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be nore inclined to uphold the discretion if vested in an
i mparti al j udi ci al aut hority rat her t han in an
admini strative one.

State of Madras v. V. G Row, [1952] S.C. R 597, Thakur
Raghubir Singh v. Court of Wards, Ajner, [1953] S.C.R 1049
and Ms. Dwarka Prasad Laxmi Narain v. The State of Utar
Pradesh, [1954] S.C. R 803, relied on.

Babul al Chandra v. Chief justice and judges, H gh Court of
Patna, A l.R 1954 S.C. 524, Harishankar Bagla v. The State
O Madhya Pradesh, [1955] 1 S.C.R 380, Union of India v.
Bhana Mal @ulzarimal Ltd., [1960] 2 S.C R 627 and M nera
Devel opnent Ltd., State of Bihar, [1960] 2 S.CR 609
consi der ed.

Thus viewed, the plain words of the inpugned section cannot
be said to lay downany policy reasonably capable of
controlling the discretionvested in the Conmi ssioner

The word 'may’ coupled with the words "at his discretion’ in
the first part~ of the section clearly enphasises the
intention of the Legislature to confer absolute power on the
Conmi ssioner. The second part deals with the nature of the
conditions to be inserted in the |license. But the scope of
the discretion to issue

18
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the license and the power to inpose conditions in a |icense
are two different matters.

Even if the two conditions nentioned in the second part
could be read into the first, the discretion conferred by
the section would still be arbitrary since the section
neit her requires that the  Comnm ssioner shoul d gi ve
reasonable opportunity to the applicant to prove that he
satisfies both the tests prescribed by it northat he should

give reasons for refusing the |license and no appeal is
provi ded for.
Consequent |y , fromthe substantive as nuch as the proce-

dural aspect, s. 39 of the Act infringes the fundanenta
right of the petitioner guaranteed by Art. 19(i)(g) of the
Constitution.

JUDGVENT:

ORI G NAL JURI SDI CTION: Petition No. 22 of 1960.

Petition wunder Art. 32 of the Constitution of India for
enf orcenent of Fundanental Rights.

H J. Umigar and B. P. Maheshwari, for the petitioner.

A.C. Mtra, B. Das and P. K Bose, for the respondents
Nos. 1 and 2.

P. K. Muikherjee, for respondent No. 3.

1960, Decenber 9. The Judgnent of Kapur, Gajendragadkar and
Wanchoo, JJ., was delivered by Wanchoo, J., and -that of
Sinha, C J., and Subba Rao, J., was delivered by Subba Rao,
J.

WANCHOO, J.-This petition under Art. 32 of the Constitution
chall enges the constitutionality of s. 39 of the Calcutta
Police Act, No. IV of 1866, (hereinafter called the Act).
The facts necessary for our purpose are these. On  August
11, 1954, the petitioner entered into an agreenent with one
Hari pada Bhowr ck, who is respondent No. 3 with respect to
an eating house named ’Kal patoru Cafeteria , situate in No.
2 Chowr anghee Road, Calcutta. The petitioner was appointed
a contractor by this agreement and was given the exclusive
use and occupation of the said eating house upon certain
terms and conditions. A licence has to be taken out wth
respect to an eating house under s. 39 of the Act. It
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appears that originally the licence was in the nane of
Bhowm ck, and one of the conditions of the |licence was that
the eating house should not be subl et
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wi t hout pern ssion of the Conmi ssi oner of Pol i ce
(hereinafter referred to as the Commi ssioner). On the date
of the agreenent, Bhowrick held a licence for the eating
house, which was to expire on March 31, 1955. It is said
that wunder the agreenent the licence was to remain in the
nane of Bhownick while the petitioner was to carry on the
business as a contractor. The petitioner carried on the
business from after the date of the agreenment and no
application for a fresh licence was made by hi m before March
31, 1955, when the licence in the name of Bhowrick was to
expire. It was only on-August 8, 1955, that an application
for licence was nade by the petitioner on behalf and in the
nane of Bhowni ck, though the business was continued to be
run by himall the tinme after March 31, 1955. It appears
that the application nade inthe nanme of Bhowrnck was
rej ected 'on Decenber 27, 1956; but in the nmeantinme Bhowr ck
was prosecuted on Septenber 10, 1955, for running the eating
house without a licence and was fined on December 12, 1955.
Thereafter a notice was issued to Bhowr ck on Septenber 7,
1956, to show cause why his application for |icence should
not be refused inasmuch as he had not applied in tinme and
violated the condition of the Iicence by 'sub-letting the
eating house to the petitioner. Thereafter the petitioner
appl i ed on Septenber 21, 1956, for the issue of a licence in
his own name. It may be nmentioned that in the neantinme
there had been di sputes between Bhowrick and the petitioner
and a suit had been filed by Bhowm ck against the petitioner
in COctober 1956 in that connection. It~ may  also be
nmentioned that though the petitioner applied for the first
time on Septenber 21, 1956, for |icence he had al ready been
prosecuted in October, 1955, for keeping an eating house
without a licence and convicted in Novenmber 1955. The
application nmde by the petitioner on Septenber 21, 1956,
was eventually rejected on March 30, 1958, though in the

nmeantime the petitioner was all ~along continuing the
busi ness of the eating house w thout having obtained a
l'icence. After the rejection of his application the
petitioner applied to the Hi gh
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Court under Art. 226 of the Constitution challenging the
constitutionality of s. 39 and al so chal |l engi ng the order of
the Comm ssioner rejecting his Iicence on various -grounds.
Thi s application was dism ssed on August 7, 1958.  Thereupon
the petitioner went up in appeal to a Division Bench of  the
Hi gh Court which was di sposed of on March 4,  1959. The
Di vi sion Bench held s. 39 to be constitutional. It ~further
hel d that as extraneous matters had been taken into- account
in rejecting the application of the petitioner for a'licence
the rejection was not in accordance with law. However, as
the period of one year for which a licence is valid under s.
39 had expired in Septenber 1957, and the judgnent was being
delivered in March 1959, the appeal was dismissed on the
ground that application could not be considered in 1959.
Thereupon the petitioner made another application to the
Conmi ssi oner on March 30, 1959, for the period fromApril 1,
1959 to March 31, 1960. During all this time the petitioner
was carrying on his business as a keeper of the eating house
without a licence. This application was found defective and
another application was made on May 14, 1959. In the
nmeantime, the petitioner again applied to the Hi gh Court on
or about May 8, 1959, under Art. 226 of the Constitution in
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order to conpel the Conmi ssioner to issue hima |licence or
in the alternative to conpel himnot to prosecute him for
keepi ng an eating house without a licence and for such other
orders as the High Court mght deemfit to pass. It may be
mentioned that day to day prosecution of the petitioner had
begun from February 1956 wunder s. 40 of +the Act for
continuing to keep an eating house without a licence. Thi s
wit application filed in the High Court was w thdraw by
the petitioner on May 13, 1959, as his application to the
Conmi ssi oner of March 30, was defective. On May 30, 1959,
the Conmi ssioner rejected the application of the petitioner
for a licence on the ground that his antecedents and his
present conduct showed that he would not keep good behavior
and further that he woul d not be able to prevent drunkenness
or disorder anbng the persons frequenting or wusing the
eating
141
house’ ~The petitioner’s conplaint is that he was not heard
before the order rejecting his application was passed. Then
on June 15, 1959, the petitioner again applied under Art.
226 of the Constitutionto the H'gh Court against the
rejection of his application on May 30. On February 11
1960, the Hi gh Court allowed the petitioner to withdraw the
application with liberty to nove such application as he my
be advised before, this Court, in case such liberty was
necessary. Thereafter the petitioner nmoved this Court by
his present application on February 15, 1960.
Hs min contention before us is that s. 39 of the Act
confers naked and uncanal i sed powers on the Conmm ssioner to
grant or refuse a licence and that no criteria have been
| ai d down anywhere in the Act to guide the discretion of the
Conmi ssi oner. Further, no opportunity is provided to an
applicant for a licence to be heard either orally ~or in
writing before passing orders on an application for |icence;
in consequence, the Conm ssioner has been given conpletely
arbitrary powers either to grant or to refuse a licence and
this amounts to an unreasonable restriction on t he
fundanental right of the petitioner to carry on the trade of
eating house keeper. Besi des this attack on t he
constitutionality of s. 39 the petitioner also contends that
the order is mala fide and should be struck down on this
gr ound. There are sonme other grounds in the petition  but
they have not been pressed before us and it wll _not be
necessary to consider them
The first question therefore that falls for-consideration is
whether s. 39 of the Act is a reasonable restriction wthin
the nmeaning of Art. 19(6) on the fundamental ~ right to
practise any profession or to carry on any occupation, trade
or business contained in Art. 19 (1)(g). Sec. .39 “is in
these terns: -
"The Conmi ssioner of Police, nay,  at his
di scretion, fromtime to time, grant |licences
to the keepers of such houses or places of
public resort and entertainnent as aforesaid
for which no licence as is specified in the
Bengal Excise Act, 1909, is required upon such
conditions, to be inserted in every such
142
licence, as he, with the sanction of the said
State Government from time to time shal
order, for securing the good behavi our of the
keepers of the said houses or places of public
resort or entertainnent, and the prevention of
drunkenness and disorder ambng the persons
frequenting or using the same; and the said
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i cences nay be granted by the sai d

Conmi ssioner, for any tine not exceeding one

year."
Learned counsel for the petitioner contends that t he
| anguage of s. 39 shows that an absolute discretion;
untranmelled by any considerations, is conferred on the
Conmi ssioner by this section and there is nothing either in
the section or anywhere in the Act to guide the discretion
of the Commi ssioner in the matter of granting such |icences.
Therefore, according to | earned counsel, the power conferred
on the Commi ssioner is arbitrary and ungui ded and such power
is necessarily to be struck down on the ground that it
cannot be a reasonable restriction on the fundanental right
to carry on trade. There is no doubt that if the section
enpowers the Conmm ssioner ‘to grant or refuse a licence
wi t hout any criteria to guide him it wuld be an
unreasonabl e restriction on the right to carry on trade. W
have therefore to see whether there is any gui dance either
in the section orin the Act to regulate the exercise of
di scretion ~of the Comm ssioner inthe matter of granting
such i cences. In this connection it must be remenbered
that the Act was passed in 1866 when there were no
fundanmental rights and we cannot expect that meticul ousness
of |l anguage which should be found in statutes passed after
January 26, 1950, It may al so be nentioned that the Act

replaced two earlier Acts, nanely, Act Xl Il of 1856 and
XLVI1l  of 1860. The Act of 1860 al so contained provisions
for |Ilicences for eating houses in-ss: Il and 12 thereof,

t hough the [|anguage of those sections was sonmewhat
different. Sec. 11 laid down that in the towns of Calcutta,
Madras and Bonbay no eating house shall ~be kept wthout
licence and provided for a penalty for the sane. See. 12
then laid down that the Commi ssioner shall fromtime to time
grant licences to
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keepers of such houses upon conditions for securing the good
behavi our of the keepers of the said houses and /'for the
prevention of drunkenness and di sorder anobng the persons
frequenting or wusing the same. The |anguage of s. 39,
however, is different inasmuch as it provides that the
Conmm ssioner may at his discretion fromtine to tine grant
i cences. The Act of 1860 was interpreted by the Bonbay
High Court in RustomJ. Ilrani v. H Kennedy (1) as giving no
discretion to the Commissioner to refuse a licence if -the
person applying for the licence was willing to fulfil the
conditions inposed thereunder. |In the case of Calcutta,
however, s. 39 made a change in the | anguage contained in
the earlier Act giving discretion to the Conm ssioner in the
matter of grant of licences. The question therefore is
whet her the word "discretion" introduced by s. 39 neans an
absolute and unguided discretion and would therefore now
becone an unreasonable restriction on the fundamental | right
of a citizen to carry on the trade of keeping an eating
house. There is no doubt, as we have already indicated,
that the section does not say as many of the provisions  of
| aws passed after January 26, 1950, do that the Conmi ssioner
would grant licence on certain specified considerations.
The contention on behalf of the petitioner is that the first
part of s. 39 confers an absolute discretion on the
Conmi ssioner to grant or to refuse a licence just as he
pl eases and that the second part of the section nerely
provides for certain conditions to be inposed in case the
Conmi ssi oner pleases to grant a licence. W are however of
opi nion that when we are judging a |law passed in 1866 to
decide whether it satisfies the test of <constitutionality
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based on Art. 19(1)(g) and Art. 19(6), we should take the
section as a whole and see whether on a fair reading of the
section it can be said that there is no guidance for the
Conmi ssioner in the matter of granting or refusing |icences
and his power is arbitrary. |If such guidance can be found
on a fair reading of the section, there would be no reason
for striking it down sinply because it has not been worded
in a manner which

(1) (1901) I.L.R 26 Bom 396.
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woul d show i medi ately that considerations arising from the
provisions of Art. 19(1)(g) and Art. 19(6) were in mnd-
naturally those considerations could not be in the mnd of
the legislature in 1866. \W have therefore to see whether
an Act passed before the Constitution came into force can be
reasonably and fairly read as containing guidance in the

matter of licensing, asin this case. |If it can be fairly
and reasonably “read to contain guidance it should not be
struck down. If, on the other hand, on a fair and

reasonabl'e ~construction of the section as a whole, we cone
to the conclusion that there i s no guidance in it and the
discretion vested in the Commissioner is absolute and

arbitrary it will have be struck down.

VWhat then does the section provide? It certainly gives
powers to the Conmissioner to grant LIicences at his
di scretion. Those words, however, by thenselves do not

necessarily mean that the Conmm ssioner has the power to act
arbitrarily and grant |icences where he pl eases and refuse
where he does not please to do-so. The section provides
further that the licence has'to be granted upon certain
conditions and those conditions have to satisfy two objects,
nanely, (i) securing of the good behavi our of the keepers of
the said houses or places of public resort and entertai nnment
and (ii) the prevention of drunkenness and disorder | anmong
the persons frequenting or using the same. O course, it is
implicit in the section that a licence will only be / granted
to a person who is the keeper of an eating house. W cannot
read the section as laying dowmn that the discretion is
absolute and that the im posing of conditions for the
aforesaid two objects only arises -after -that —absolute
di scretion has been exercised in favour of the grant of

i cences. We see no unfairness or unreasonableness in
reading the section to nmean that the Comm ssioner - shal
satisfy hinself (i) that the person applying for a |icence

is the keeper of an eating house, neaning thereby that he
has a pl ace where he can carry on the business or trade and
that he actually and effectively has control and ~possession
of that place, (ii) that the keeper is a person of . good
behavi our so that the eating house may not becone

145
a resort of crimnals and persons of ill-repute, and  (iii)
that the keeper is in a position to prevent drunkenness and
di sorder anong those who come to the eating house. Thi s

section appears in the Police Act, the purpose of which is
to mmintain |aw and order and that is why we find that the
two objects to be secured when granting |licences are the
good behaviour of the keeper hinmself and the prevention of
drunkenness and di sorder anpng those who frequent the eating
house. It seens therefore to us that s. 39 clearly provides
that the Comm ssioner will use his discretion in deciding
whet her the person applying for a licence is in actual and
effective control and possession of the place where the
eating house is to be kept and is thus the keeper thereof.
He will also satisfy hinself that the keeper is a person of
good behaviour and further that he is able to prevent
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drunkenness and disorder in the eating house. If he is
satisfied on these three matters, it seems to us that the
section contenplates that the discretion will be exercised

in favour of the grant of a licence. W cannot accept that
even though the Comm ssioner may be satisfied that the
person applying for a licence has actual and effective
control of the place where he is going to keep the eating
house, is a person of good behaviour and can prevent
drunkenness and di sorder anong the clientele, he will stil

go on to refuse the licence. The discretion that is given
to himis to satisfy himself on these three points and if he
is satisfied about themhe has to grant the licence. On the
other hand if he is not satisfied on any one or nore of
these points he will exercise the discretion by refusing the

l'i cence. As for the conditions which will be inserted in
the |Ilicence, they are only for the purpose of carrying on
the two objects specified in the section. They will
naturally  be nore detailed in order to carry out the two
obj ects aforesaid. But these two objects in our opinion

along withthe obvious inplication.in the section that the
person applying must have actual and effective control of
the place where he is going to keep the eating house are the
criteria which will govern the exercise
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of discretion by the Comm ssioner in the matter of granting
or refusing a licence. W cannot agree with the |earned
counsel for the petitioner that the two parts of s. 39
should be read separately, as if one has no effect on the
other. Reading themtogether, it is in our opinion fair and
reasonable to cone to the conclusion that the discretion of
the Conmissioner in this matter is guided by the two objects
nentioned in the section and by the necessary inplication
contained in it that the person applying nust be in ' actua
and effective control and possession of the place where he
is going to keep the eating house. The argument therefore
that s. 39 confers an arbitrary and uncanalised power
Wthout any criteria for guiding the discretion’ of the
licensing authority nust fail and the section cannot be held
to be an unreasonable restriction on the right to carry on
trade on this ground.

Then it is wurged that even if thereis guidance in the
section it provides for no hearing either oral or witten of
the person applying for a licence. Further it provides for

no grounds to be given for refusing a |icence. Ther ef or e,
though there may be some guiding principle in the matter of
granting |licences, the absence of a provision for ~ hearing

and for giving reasons for refusal would also  make the
provi sion unconstitutional as an unreasonable restriction on
a fundanental right. Reference in this connection was / made
to State of Madras v. V. G Row (1) where it was observed
t hat -
"In considering the reasonabl eness of |aws
i mposing restrictions on fundamental ' right,
both the substantive and procedural aspects of
the inpugned | aw shoul d be exam ned from the
poi nt of view of reasonabl eness and the test
of reasonabl eness, wherever prescribed, should
be applied to each individual statute inpugned
and no abstract standard or general pattern
of reasonabl eness can be laid down as
applicable to all cases."
There is no doubt that procedural provisions of a statute
also enter into the verdict as to its reasonabl eness; but at
the same tinme there can be no abstract or
147
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general principles which would govern the matter and each
statute has to be examined inits own setting. It is
undoubtedly correct that no provision has been nmade for
giving a hearing to a person applying for a licence and the
Conmi ssioner has not to give reasons when refusing the
[icence; but it cannot be laid down as a general proposition
that where in the case of licensing statute no provision is
nade for hearing and there is no provision for giving
reasons for refusal the statute nmust be struck down as
necessarily an unreasonable restriction on a fundanental
right. No case has been cited before us which |ays down
such a general proposition. W have therefore to exam ne
the section in its setting to deci de whet her the absence of
a provision for hearing and for requiring the Conm ssioner
to give reasons for refusal would nake this section
unconstitutional . The section appears in the Police Act,
whi ch deal s generally with matters of |aw and order and the
two objects specified in the section are also for the sane
purpose. ~The discretion is vested in a high police officer
who, one woul d expect, would use it reasonably. There is no
provision- for appeal andthereis nolis as between the
person applying for alicence and the Conmi ssioner; the
exercise of the discretion depends upon the subjective
satisfaction of the Comm ssioner as to whether the person
applying for a licence satisfies the ‘three conditions
nmentioned above. It is true that the order when nade one
way or the other affects the fundanmental right of carrying
on trade, but in the circunstances it cannot. but be an
adm nistrative order  (see, Nagendra Nath Bora v. The
Conmi ssi oner of Hills Division and Appeals, Assam (1)), and
t hough the Conmm ssioner is expected to act reasonably there
is no duty cast on himto act judicially. In Nakkuda Ali v.
M F. De S. Jayaratne (2), the Privy Council pointed out
that it was Qite possible to  act reasonably ' without
necessarily actinGjudicially and that it was a long step in
the argument to say that because a man is expected to act
reasonably he cannot do so without a course of conduct
anal ogous to the judicial process. The conmpul sion of
hearing before

(1) [1958] S.C.R 1240, 1253.

(2) [1951] A.C. 66.
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passing the order inplied in the maxi m’'audi alterampartemn
applies only to judicial or quasi-judicial proceedings:
(see, Express Newspapers (P.) Ltd. v. The,~Union of “India
(1)). Therefore, the fact that no hearing is required to be
given by the Conm ssioner before he decides to grant or
refuse a licence would not nake the provisions as to
licensing in the circunstances of this case unreasonable
restrictions on the fundanental right of carrying 'on a
trade. For- the sanme reasons it cannot be said that because
the reasons for refusal are not communicated to the  person
appl yi ng t hat woul d make t he i censing provi si on
unconstitutional. The person applying knows that under the
| aw there are three conditions (already set out above) which
the Conmi ssioner has to consider in granting or refusing the
licence. |If he thinks that he fulfills the three conditions
and the Conmm ssioner has acted unreasonably in rejecting his
application he is not without a remedy; he can apply to the
Hi gh Court wunder Art. 226 and conpel the Conm ssioner to
disclose the reasons for refusal before the Court and if
those reasons are extraneous or are not germane to the three
matters arising under s. 39, the High Court will conpel the
Conmi ssioner to act wthin the scope of s. 39. W are
therefore of opinion that in the circunmstances of this case
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and in the setting in which s. 39 appears the nmere absence
of a provision for a hearing or a provi si on for
comuni cating the reasons for refusal to the per son
applying, does not make s. 39 wunconstitutional as an
unreasonabl e restriction on a fundanmental right. The attack
therefore on the constitutionality of s. 39 nust fail
Then we turn to the question of mala fides. It is not the
case of the petitioner that the Commi ssioner has any
personal aninus against him or that he is favouring
Bhowm ck. What he says in ground 41 of his petition in this
connection is that the reasons given by the Conm ssioner in
his order dated May 30, 1959, for refusing the licence are
not correct and that the Conm ssioner is annoyed with him
because he went to the High Court by neans of a wit
application.
(1) [1959] S.C. R 12. 106.
149
These in our opinion are no grounds for holding that the
order of / the Conmi'ssioner passed. in this case on My 30,
1959, is ‘malafide.
The petitiontherefore fails and is hereby dismissed wth
costs.
SUBBA RAO, J.-We regret our-inability to agree with Wanchoo,
J. Qur learned brother in his judgment has stated the facts
fully and it is not necessary to restate them here.
The petitioner applied to the Commissioner of Police,
Cal cutta, for a licence to enable him to- carry on the
busi ness of an eating house known as "Kal patoru Cafeteria"
The Commi ssioner by his order dated May 30, 1959, rejected
the application made by the petitioner for alicence on two
grounds, nanely, that he was not satisfied that from "the
antecedents and resent conduct" of the petitioner it would
be reasonable to think that the petitioner would keep good
behavi our and would be able to - prevent drunkenness or
di sorder anong the persons frequenting the eating house.
The application was rejected under s. 39 of the Calcutta
Police Act, No. IV of 1866 (hereinafter called the Act).
The short question raised is whether s. 39 of the Act is
constitutionally valid. Section 39 of the Act reads:
"The COW SSI ONER of Police, —my, at his.
discretion, fromtine to tinme, grant  |icenses
to the keepers of such houses or places of
public resort and entertai nnent as aforesaid
for which no license as is specified in the
Bengal Excise Act, 1909, is required upon such
conditions, to be inserted in every such
license, as he, with the sanction of the said
State Government from time to (time shal
order, for securing the good behaviour of the
keepers of the said houses or places of public
resort or entertainnent, and the prevention of
drunkenness and disorder ambng the 'persons
frequenting or using the same; and the said
i censes may be granted by the sai d
Conmi ssioner, for any tine not exceeding one
year."
Learned counsel for the petitioner contends that
150
the petitioner has under Art. 19(1)(g) of the Constitution a
fundanental right to carry on the business of an eating
house and that the provisions of s. 39 of the Act inpose
unreasonabl e restrictions on the exercise of his right and,
therefore, the said section is void.
Bef ore scrutinising the provisions of that section it would
be convenient at the outset to notice the relevant aspects
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of the law vis-a-vis the concept of reasonable restrictions

on a fundanmental right. The concept of reasonabl eness has

been clearly defined by Patanjali Sastri, C J., in State af
Madras v. V. G Row (1) thus:

"It is inportant in this context to bear in

mnd that the test of reasonabl eness, wherever

prescri bed, shoul d be applied to each

i ndi vidual statute inpugned, and no abstract

standard, or general pattern, of

can be laid down as applicable to all cases.
The nature of the right alleged to have been
infringed, the wunderlying purpose of the
restrictions 'inposed, the extent and urgency
of the evil sought Co be renedi ed thereby, the
di sproportion of t he i mposi tion, t he
prevailing conditions at the tine, should al
enter into the judicial verdict".
There 'the constitutional validity of s. 15(2)(b) of the
I ndian Criminal Law Anendnent Act, 1908, was inmpugned on the
ground that it fell outside the  scope of aut hori zed
restrictions in Art. 19(4) of the Constitution. The issue
of a notification by the State Governnent declaring an
associ ati on unl awmf ul” was nmade to depend upon its subjective
satisfaction of certain objective factors. The Act also
provided for an enquiry before an Advisory Board and the
subsequent review of the order by the Government on the
basis of the said enquiry. It was pressed upon this Court
to hold that the said restriction passed the test laid down
in Art. 19(4) of the Constitution. 1In rejecting. the con-
tention, Patanjali Sastri, C -J., observed thus:
"The formula of subjective satisfaction of the
Gover nnent or of its officers, wth an
Advi sory
(1)[1952] S.C. R 597, 607, 608.
151
Board thrown into reviewthe materials on
whi ch the Governnment seeks to override a basic
freedom guaranteed to the citizen, my be
vi ewed as reasonable only in very exceptiona
circunstances and within the narrowest limts,
and cannot receive judicial —approval as a
general pattern of reasonable restrictions on
fundanental rights."
The | earned Chief Justice adverting to the procedural aspect
of the restriction criticised the absence of a provision in
the i mpugned Act for personal service on the association and
thus depriving its nenbers of the opportunity to make their
representations.
Conpared with s. 39 of the Act, the inpugned provisions of
the Crimnal Law Anendnment Act inpose nore stringent contro
on the exercise of the discretionary power by the
CGovernment. Yet the Court struck down the provisions. The
attenpt made to distinguish that decision on the ground that
it related to the fundanmental right of freedom of speech
cannot be justified as the freedomto do business is also
one of the important fundanental rights under t he
Constitution,
The case of Thakur Raghubir Singh v. Court of Wards, A mer
(1) was concerned with the question of the reasonabl eness of
the provisions of s. 112 of the Ajner Tenancy and Land
Records Act (XLII of 1950) which provided that "if a
landl ord habitually infringes the rights of a tenant wunder
this Act, he shall, notw thstanding anything in s. 7 of the
Ajmer CGovernnent Wards Regul ation, 1888 (1 of 1888), be

r easonabl enes
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deened to be a 'landlord who is disqualified to manage his
own property’ wthin the neaning of s. 6 of the said
Regul ation and his property shall be liable to be taken
under the superintendence of the Court of Wrds." The
determ nati on of the question whether a landlord habitually
infringed the rights of a tenant was left to the Court of
War ds. This Court held that section was void as being
unreasonable restriction on the right in property as the
restriction made the enjoynent of that right to depend upon
the nere discretion of the
(1)[1953] S.C.R 1049, 1055.
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executive. Mhajan, J., ‘as he then was, observed as under
"When a law deprives a person of his
possession of ‘his property for an indefinite
period of time nerely on the subj ecti ve
det erm nation of an executive officer, such a
law can, on no construction of the word
"reasonabl e" be described as conming wthin
t hat expr ession, because it conpl etely
negatives the fundanmental right by making its
enj oynent ~ depend on the nere pleasure and
di scretion of the executive, the citizen
af fected having no right to have recourse for
establishing the contrary in.a, civil court."
Though s. 112 of the A mer Tenancy and Land Records Act laid
down an objective test, nanely,"a landlord habi tual | y
infringing the rights of tenants under that Act", and,
therefore, may be said to have | aid down some policy for the
exercise of the discretion by the Court ~of Wards, the
section was struck down as the discretion was uncanalised
and no effective procedure was prescribed to renedy the
gri evance of an aggrieved party.
It cannot be said that the Conmmi ssioner of Police has a
hi gher status than the Court of Wards or that the taking
over of the managenent of an estate affects a larger right
than preventing a person from doi ng his business.
The decision in Messrs. Dwarka Prasad Laxm Narain v. The
State of Uttar Pradesh (1) dealt with cl. 4(3) of the Utar
Pradesh Coal Control Order, 1953, whereunder the Licensing
authority was given absolute power to grant or refuse to
grant, renew or refuse to renew, suspend, revoke, cancel or
nodi fy any licence under the said Order and the only thing
he had to do was to record reasons for the action he took
Under the clause the State Coal Controller- could delegate
power to any other officer. This Court held that the said
Order was void as it inposed unreasonable restrictions on
the freedom of trade and business guaranteed 'under  Art.
19(1)(g) of the Constitution and not coming wthin the
protection afforded
(1)[1954] S.C.R 803, 811
153
by «cl. (6) of the Article. Mikherjea, J., as he then was,
observed to the follow ng effect:
"The power of granting or wthholding |icences
or of fixing the prices of the goods would
necessarily have to be vested in certain
public officers or bodies and they would
certainly have to be left with sone amunt of
di scretion in these matters. So far no
exception can be taken; but the mschief
arises when the power conferred on such
officers is an arbitrary power unregulated by
any rule or principle and it is left entirely
to the discretion of particular persons to do
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anything they like wthout any check or

control by any higher authority."
We shall now notice sone of the decisions cited at the Bar
on behal f of the Conmi ssioner in support of the validity of
the i npugned provisions. In Babul Chandra v. Chief Justice
and Judges, High Court of Patna (1) it was held that the
ub-s. (1) of s. 9 of the Indian Bar Councils
Act was not void as being an unreasonable restriction upon
the freedom to practise a profession, or to carry on an
occupation, trade or calling. The proviso to s. 9(1) states
expressly that the rules "shall not limt or in any way
affect the power of the Hi gh Court to refuse admission to
any person at its discretion". Under s. 8 of the Indian Bar
Councils Act, no person is entitled as of right to practise
in any High Court, unless his nane is entered in the roll of
the Advocates of that Court maintai ned under the Act. Under
s. 9 of that Act, the Bar Council can frame rules with the
sanction of the High Court to regulate the adm ssion of
persons as Advocates. The proviso saves the overriding
power of the H gh Court to refuse admission in its
di scretion. It was contendedt hat an unfettered and
uncontroll ed di scretion wasgiven to the High Court and
that was unreasonabl e This~ Court pointed out that there
could not be a better authority than the Hi gh Court in that
State to which the discretion could be entrusted. This
deci sion turned upon three considerations, nanely, (1) no
person was entitled as of right to practise; (2) the
di scretion to refuse was vested in the
(1)A 1.R 1954 S.C R 524.
20
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hi ghest judicial body in the State; and (3) it was inplicit
in the power of discretion that the H gh Court would give
noti ce before rejecting an application. On that basis this
Court held that the restrictions inposed by the proviso to
s. 9(1) were reasonable.
Nor does the decision in Harishankar Bagla v. The State of
Madhya Pradesh (1) lay down any different principle. Ther e
this Court was concerned with cl. 3 of the Cotton Textile
(Control of Movenent) Order, 1948, pronulgated by the
Central Governnent wunder s. 3 of the Essential  Supplies
(Tenporary Powers) Act, 1946, which required a citizen to
take a permit fromthe Textile Conm ssioner to enable himto
transport cotton textiles purchased by him It was
contended in that case that the requirenment-of a permt was
an unreasonable restriction on the citizen's right under
sub-cls. (f) and (g) of Art. 19(1) of the Constitution.
This Court rejected the contention and affirmed the validity
of the law. WMhajan, C. J., speaking for this Court / gave
four reasons in support of his conclusion and they were: (1)
the Legislature passed the Essential Supplies (Tenporary
Powers) Act during a period of enmergency when it was
necessary to inpose control on the production, supply and
distribution of conmodities essential to the life of the
conmunity; (2) cl. 3 of the Control Order did not deprive a
citizen of the right to dispose of or transport cotton
textiles purchased by him but only required himto take a
pernmit from the Textile Commissioner to enable him to
transport them (3) if transport of essential commodities by
rail or other means of conveyance was |eft uncontrolled, it
mght well have seriously hanpered the supply of these
commodities to the public; and (4) the policy underlying the
Order was clearly enunciated by the provisions therein and
that policy governed the exercise of the discretion by the
Textile Conm ssioner. On these considerations this Court

provi so

to

S
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mai ntained the validity of that Order. The said decision
has no analogy to the provisions of s. 39 of the Act in
qguesti on.
The decision in Union of India v. Bhana Mal Qul zarinmal Ltd.
(2) related to the question of validity of
(1) [1955] 1 S.C R 380.
(2) [1960] 2 S.C. R 627, 641.
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cl. 11B of the Iron and Steel (Control of Production and
Distribution) Order, 1941. This Court held, having regard
to the provisions of that Order and those of the Essentia
Supplies (Tenporary Powers) Act, 1946, that the Legislature
had clearly enunciated its legislative policy and that cl
11B of the Order laid down the object which was intended to
be achi eved. Gajendragadkar, J., delivering the judgment of
the Court, observed thus:
"Therefore reading cl. 11B by itself we do not
see howit would be possible to hold that the
said clause is violative of Art. 19. In fact,
if “ss. 3 and 4 are valid and cl. 11B does
not hi ng norethan prescribe conditions for the
exerci se of the delegate’'s authority which are
consistent with s. 3 it is only the actua
price structure fixed by the Controller which
in a'given case can be successfully chall enged
as violative of Art. 19."
The |earned Judge considered the price structure fixed by
the notification and observed that the respondents therein
did not seriously challenge the validity of the notification
in respect of price structure and, that apart, it was not
proved that the notification adversely affected a |arge
cl ass of dealers taken as a whole. The judgnent, therefore,
does not hel p the respondents.
Nor is the decision of this Court in Mneral Devel opnent
Ltd. v. State of Bihar (1) of any help to the respondents.
There the constitutional validity of s. 25(1) of the Bihar
Mca Act (10 of 1948) was inpugned as violating the
petitioners’ fundanental right under Art. 19(1)(f) and (g9),
of the Constitution. Under s. . 25(1)(c) of  that Act
discretion was given to cancel a licence to the State
Governnment, but «cl. (c) was hedged in by twoinportant
restrictions, namely, (i) the failure toconmply wth the
provisions of that Act or the rul es nmade thereunder ~should

be a repeated failure and not a nere sporadic one, i.e., the
defaul ter must be a recalcitrant one; (ii) before canceling
the licence the State Governnent should afford reasonable

opportunity to the licensee to show cause why his license

(1) [21960] 2 S.C. R 609, 619.
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should not be <cancelled. This Court in upholding the

validity of the said section observed thus:
"The power given to the State Governnent is
only to achieve the object of the Act, ‘i.e.,
to enforce the said provisions, which have
been enacted in the a interest of the public;
and that power, as we have indicated, is
exerci sable on the basis of objective tests
and in accordance wth the principles of
natural justice. W cannot, therefore, hold
that s. 25(1)(c) of the Act inposes an
unreasonable restriction on the petitioner’s
fundanental rights under Art. 19(1)(f) and (g)
of the Constitution."

This decision far from hel ping the respondents is, to sone

extent, against their contention.
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The result of the discussion nay briefly be summarized in
the formof the followi ng propositions: A fundanental right
to do business can be controlled by the State only by making
a law inposing in the interest of the general public
reasonable restrictions on the exercise of the said right;
restrictions on the exercise of a fundamental right shal
not be arbitrary or excessive or beyond what is required in
the interest of the general public; the reasonabl eness of a
restriction shall be tested both from substantive and proce-
dur al aspects; an uncontrolled and uncanalised power
conferred on an officer is an unreasonable restriction on
such right; though a legislative policy my have been
clearly expressed in a statute, it nust also pro. vide a
sui tabl e nmachi nery for inplenmenting that policy in
accordance with the principles of natural justice; whether a
restriction is reasonable or not is a justiciable concept
and it is for the Court to cone to one conclusion or the
other having regard to the considerations laid down by
Patanjali = Sastri, ~CJ., in State of Madras v. V. G Row
(1).and simlar others; in taking an overall picture of the
rel evant circumstances, the Court may legitinately take into
consi deration the fact that the discretion is entrusted to a
State CGovernnent or a highly placed officer, but that in it-
self is of mnor inportance for the sinple reason that the
fundanental right itself is guaranteed against the

(1)[1952] S.C.R 597.
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action of the State, which is defined to include not only
the Union or the State Governments but also  Parlianent,
Legi slatures and all local or other authorities within the
territory of I ndi a; t he di stinction bet ween an
adm nistrative authority and a judicial authority is not of
much relevance in the context of a reasonable restriction
except perhaps a Court may nore readily be inclined to
uphold a restriction if a natter is entrusted to an
inmpartial judicial authority than to an executive authority.
Bearing the aforesaid principles in mnd, let us |ook at the
i mpugned provisions of the Act. The section ‘has’' been
extracted supra. The first part of the section confers a
free and unqualified discretion on the Conmi ssioner to grant

a licence. A discretionary power to issue -a licence
necessarily inplies a power to refuse to issue a |icence.
The word "may" is an enabling one and in its ordinary  sense
neans "Permssible". Wen coupled with the words ~"at his

di scretion” it enmphasises the clear intention of the legis-
|ature to confer on the Comm ssioner an unrestrai ned freedom

to act according to his own judgnent and conscience. |If the
section stops there, it is combn case that the power of the
Commi ssioner is.uncontrolled and uncanal i sed. The second

part of the section deals with the nature of the conditions
to be inserted in the licence. The conditions to be inposed
are for securing the good behavi our of keepers of | public
resort and for the prevention of drunkenness and disorder

among the persons frequenting or using such places. No
doubt the said conditions must have the sanction of the
State CGover nrent . This part, therefore, ensures t he

peaceful and orderly conduct of business. The section is
clear and unanmbiguous in ternms and it is not disputed that
the plain terms of the section wll not enable t he
conditions of a licence to be projected into the matter of
the exercise of the discretion. But what is contended is
that the conditions laid down a precise policy for guiding
the discretion of the Conmi ssioner to give or not to give a
licence. There are many objections to this approach

158
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to the problem Firstly, it is torewite the section. | f
the legislature intended to guide the discretion by Ilaying
down objective criteria it would have stated so in express
terms; it would not have left the matter to the absolute
di scretion of the Comm ssioner. Secondly, if the two
conditions only of the licence control the exercise of the
di scretion, the Commi ssioner cannot travel beyond the said
two conditions. As a result the anplitude of the discretion
is drastically cut down. The Conmi ssioner would be able to
refuse a licence only if he was satisfied that the applicant
could not be relied upon to conply with the said conditions;
if he was so satisfied, he could not refuse a licence in
spite of the fact that there were nany other good and
rel evant reasons for doing so. Thirdly, if the conditions

are not exhaustive but only illustrative, the section would
continue to suffer fromthe sane vice, as it would still be
open to the Conm ssioner to refuse a |licence for any other
reason. Fourthl'y, discretion based upon an anticipatory
breach of ‘conditions will be as arbitrary as in the case of
absol ute " discretion, particularly in the case of new
applicants, as nore often than not it wll have to be

exercised on the basis of surmises, gossip or information,
whi ch may be fal se or at any rate untested. Lastly, by this
unwar r ant ed search for an undi scl osed policy in the crevices
of the statute, /this Court will not only be finding an
excuse to resuscitate an invalid | aw but al so be encouragi ng
the making of | aws by appropriate authorities in derogation
of fundamental rights.

The provisions of ss. 47 and 48(3) of the Mtor Vehicles
Act, 1939 (IV of 1939), bring out in bold relief the
di stinction between the exercise of a discretion to issue a
licence and the inposition of conditions in a |licence.
Section 47 enjoins on the Regional Transport Authority in
considering an application for a stage carriage permit to
have regard to the matters enunciated in that section.
Section 48(3) enables the Regional Transport Authority to
attach to the permt the conditions detailed in that sub-
section. Wiile the fornmer section regul ates the exercise
159

of the discretion of the Regional  Transport Authority
issuing a permt, the latter describes the nature of the
conditions to be inserted in the permt. These provisions
no doubt cannot be invoked to construe the provisions of s
39 of the Act, but we are referring to themonly to showthe
| egislative practice in such matters and to enphasize the
fact that the scope of the discretion to issue a |licence and
that of the power to inpose conditions in a |licence are
different. Therefore, on a true construction of the plain
words of the statute we cannot hold that —any policy
reasonably capable of controlling the discretion of the
Comm ssi oner has been |aid down.

Even if the two conditions can be read into the first part
of s. 39, the arbitrariness is wit large in the manner of
exercising the so-called guided discretion. 1In this context
it is not necessary to cone to a definite conclusion on the
guestion whether the discretion is judicial or executive,
for whatever be the nature of the discretion it nust be
tested from the standpoint of reasonabl eness of the
restrictions inmposed on a person’s right to do business. A
citizen of India, for the purpose of eking out hi s
livelihood, seeking to do an extensive business of an eating

house, applies to the Commssioner for a Ilicence, for
without that |icence he cannot do business, and if he does
he wll be liable to prosecution. The Commi ssioner can

reject the application on two grounds, nanely, (1) from his
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ant ecedents and present conduct it would be unreasonable to
think that the petitioner would keep good behavi our, and (2)
the Commi ssioner is not satisfied that the petitioner would
be able to prevent drunkenness and disorder anong the
persons frequenting or using the eating house. Admittedly
this order is nade without giving any opportunity to an
applicant to prove that he would satisfy both the tests laid
down by s. 39 of the Act. The Conmi ssioner is not legally
bound to give any reasons for his refusal to give a |icence.
Even if reasons are given, there is no machinery for getting
such an order revoked or vacated. The section does not
inmpose a duty on the Conmssioner to give reasonable
opportunity to an
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applicant to clear his character or to disprove any un-
warranted allegations made against himor to prove that he
woul d satisfy boththe tests laid down by s. 39 of the Act.
Nor does the section provide for an appeal against the order
of the Commssioner to an appropriate authority. The
suggestion ~that ~the authority is-a high officer in the
police department and that he can be relied upon to exercise
his discretion properly does not appeal to us for two
reasons, nanely, (1) as we have already pointed out, the
Constitution gives a guarantee for the  fundamental right
against the State and other authorities; and (2) the status
of an officer is not an absolute guarantee that the power
wi Il never be abused. Fundanental rights cannot be made to
depend solely upon such presuned fairness and integrity of
officers of State, ‘though it may be a minor element in
consi deri ng the question of -the reasonabl eness of a
restriction. Therefore, it is clear to our mnd that the
exercise of the power also suffers froma statutory. defect
as it is not channelled through an appropriate nachinery.
We have, therefore, no hesitation to hold that s. 39 of the
Act infringes the fundamental right of the petitioner ‘under
Art. 19(1)(g) of the Constitution both fromsubstantive and
procedural aspects.

The next question is whether a nandanus will issue against
the Conmi ssioner. The Conm ssioner adnittedly has | aunched
crimnal proceedings against the petitioner under t he
provi sions of the Act for not taking out a licence under _s.
39 of the Act. As we have held that s. 39 of the Act is
constitutionally void, a wit of nandanus w || issue against
the Comm ssioner of Police, Calcutta, directing himnot to
take any further proceedi ngs agai nst the petitioner for not
taking out a licence under the provisions of the Act.

BY COURT. |In accordance with the opinion of the mjority,
this Petition is dismssed with costs.
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