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ACT:

Transfer of Property /Act, s. 116 and Bonbay Rents, Hotel and
Lodgi ng House Rates (control) Act, 1947-Contractual tenancy
determ ned by efflux of tinme-Tenancy thereafter protected by
statute Tenant continuing in~ possession and | andl ord
accepting rent-Wthout  proof- that both parties had the
necessary intention there is no 'holding over’ by the tenant
within nmeaning of s. 116 of Transfer of Property Act.

HEADNOTE:

The appellants were |essees of a plot of land in/ Bonbay.
The |ease Was granted in 1948 and was determ ned by effl ux
of time on Septenber 30, 1958. However the  appellants
continued to occupy the land and to pay rent to the |essors.
On  August 7, 1959 the lessors gave notice purporting to
termnate the tenancy in the land by the end of Septenber
1959 on the ground inter alia that the | essors required the
plot for the purpose of putting up construction on -it.
Since the appellants did not vacate the prem ses the lessors
filed a suit on Cctober 22, 1959 in the Snall Causes Court,
Bonbay. The appel |l ants contended in defence that the |and
was not required by the | essors bona fide for  purposes of
construction. They further contended that they were tenants
hol di ng over within the nmeaning of s. 116 of the Transfer of
Property Act, and that since the landlord had accepted rent
after the tenancy had determined by afflux of time ‘a new
| ease had conme into being and as the original |ease was for
a manufacturing purpose the new | ease was by inplication for
the sanme purpose and consequently six nonths’ notice was
required for its termnation by the |[|essors. The Tria

Court held that the, plaintiff required the plot bona fide
for constructing a new building within the nmeaning of clause
(1) of sub-section (1) of ’section 13 of the Bonbay Rents,
Hotel and Lodgi ng House Rates (Control) Act, 1947. The
Court also held. that the tenancy term nated by efflux of
time, but that the | essees continued in possession by virtue
of the immunity fromeviction conferred by the aforesaid
Bonbay Act and so they were not holding over wthin the
meaning of s. 116 of the Transfer of Property Act. The
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Trial Court accordingly decreed the suit. In appeal the
appel | ate Court confirmed the decree. The Hi gh Court
rejected the appellants’ petition under Art. 227 of the
Constitution. In appeal to this Court by Special |eave,
HELD : The act of hol ding over after the expiration of the
term does not create tenancy ofany kind. if a tenant
remains in possession after the determination of the |ease
the comon law rule is that he is a tenant on sufferance.
A distinction should be drawn between a tenant continuing-
in possession after the determination of the termwith the
consent of the landlord and a tenant doing so w thout his
consent . The former is a tenant on sufferance in English
law and the latter a tenant holding over a tenant-at wll.
In view of the concluding words of s. 116 of the Transfer of
Property Act a |lease holding over is in a better position

than a tenant-at-will. The assent of the landlord to the
conti nuance of possession after the determination of the
tenancy will create a new tenancy. VWhat the section

contenpl ates is that on one side their- should be an offer
of taking a new lease evidenced by the | essee or sub-Iessee
remai ni ng

891

i n Possession of the property after his termwas over and on
the other side there nust be a definite consent to the
continuance of possession by the landlord expressed by
acceptance of rent or otherwise. The bases of the section
is thus a bilateral contract between the erstwhile [|andlord

and the erstwhile tenant. |If the tenant has the statutory
right to remain in possession, and if he pays the rent, that
will not normally be referable to an offer  for hi s

continuing in possession which can be converted into a
contract by acceptance thereof by the landlord. [894 B-D,
897 GH

In the case of normal tenancy a landlord is entitled  where
he does not accept the rent after the notice to quit, to
file a suit in ejectnment and obtain-a decree for possession
and so his acceptance of rent is an unequivocal act
referable only to his desire to assent to the tenant' con-
tinuing in possession. That is not so where a Rent Act
exists; and if the tenant says that landlord accepted the
rent not as statutory tenant but —only as legal rent
indicating his assent to the tenant’s continuing in -pos-
session it is for the tenant to establish it. [898 B-(C

In the present case neither the landlord s desire that the
appel l ants should continue in possession nor the necessary
animus on the part of the tenant had been proved. The
parties had not been shown to be ad idem [898 D
Acccordingly it nust be held that there was no hol ding  over
by the appellants and the appeal must be dism ssed.

Ganga Dutt Mirarka v. Kartik Chandra Das, [1961]] 3 S.C.R
813, reaffirned.

Kai Khushroo Bezonjee Capadia v. Bai Jerbai Hirjibhoy Warden
JUDGVENT:

K.B. 428, Morriwon v. Jacobs, [1945] 1 K B. 577 -and
Mangi | al v. Sugan Chand, A l1.R 1965 S.C. 101, applied.

Manuj endra Dutt v. Purendu Prosad Roy Chowdhury & Os.,
[1967] 1 S.C.R 475, distinguished.

&

ClVIL APPELLATE JURI SDICTION: Givil Appeal No. 1546 of 1969.
V.M Tarkunde, S. K DbDholakia and S. K  Bagga, for
appel lants Nos. 1 and 3.

S. K. Bagga, for appellant No. 2.
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D. V. Patel, A G Parikh and B. R Agarwala, for the
respondents.

The Judgnent of the Court was delivered by

Mat hew, J. This is an appeal by special Ileave, from the
judgrment of the High Court of Bonbay dism ssing a petition
filed under Article 227 of the Constitution praying for
i ssue of an approprivate wit or order quashing the order
dated 28-2-1968 passed by the Full Bench, Small Causes
Court, Bonbay, in appeal No. 95 of 1963 fromthe order dated
21-2-1963 passed by the Judge, Small Causes Court, Bonbay,
in RAE Suit No. 9293 of 1959.

In this appeal we are concerned with a plot of I|and
adneasuring 2108 square yards in Survey No. 171, Hissa No.
7, at

892

Ghat kopar . This plot belonged to one Jammadas Chhotal a
Dani. On 15-11-1948, Jamadas executed two | eases in favour
of one Bhawani Laksansi and Maojibhai Jethabhai, defendants

1 and 2. The subject matter of the first lease was two
plots, the one referred to above and another in the sane
area neasuring 805 square yards.. The subject matter of the
second | ease was a third plot in the same area

The | eases were for a period of ten years and in respect of
the first plot, the rent payable was Rs. 75/- a nonth. In
both the | eases there was an option clause which entitled
the | essees to surrender the | eased property by 30-9-1953.
The |essees surrendered the two plots, other than the plot
with which we are ,concerned, in pursuance of the option
clause, on 15-1-1951, with theresult that the lease in
respect of the first plot continued. Jamadas died on 14-8-
195 1, but before his death he had nmade a gift of the | eased
property in favour of the three respondents. The lease in
respect of the plot in question here determi ned by efflux of
time on 30-9-1958. But the |essees continued to remain in
possessi on paying rent at the rate of Rs. 75/- per nonth.

On 7-8-1959, the | essors gave notice purporting to Term nate
the tenancy by the end of Septenber, 1959. They stated in
the notice that the | essees had sub-let the prem ses and
that the lessors required the plot for the -purpose of
putting up constructions on it. Since the |lessees did not
vacate the prem ses, the lessors filed suit on 22-10-1959 in
the Smal| Causes Court of Bonbay.

The | essees contended that they did not sub-let the prem ses
and that the |l essors did not bona-fide require the prenises
for the purpose of construction. They also contended  that
by the acceptance of rent by the lessors after t he
termnation of the tenancy by efflux of tinme, a fresh
tenancy was created, that the original |ease was granted for
erecting a saw nmi |l -a manufacturing purpose and so the | ease
created by holding over was, by inplication, also for a
manuf acturing purpose, and therefore, |essees were -entitled
to six nonths’ notice expiring with the end of the year of
the tenancy, and that the tenancy created by holding over
was not validly determ ned by the one nmonth's notice.

The trial court held that there was no clear evidence of the
subl etting of the prem ses, but that the plaintiffs required
the plot bona fide for constructing a new building wthin
the meaning of ,clause (1) of sub-section (1) of Section 13
of the Bonbay Rents, Hotel and Lodgi ng House Rates (Control)
Act, 1947, hereinafter called the Act. The court also held
that the tenancy termnated by efflux of time, but that the
| essees continued in possession by virtue of the imunity
from eviction conferred by the Act and so, they were not
hol di ng over within the neaning of section 116

893
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of the Transfer of Property Act, notwithstanding the fact
that rent was accepted by the lessors fromnmnth to nonth
after 30-9-1958, and that it was not necessary to give the
| essees six nmonths’ notice expiring with the end of the year

of the tenancy, for terminating that tenancy. In appeal
the Full Bench of the Small Causes Court confirnmed the
decree of the trial court. 1t was to quash this decree that

the petition under Article 227 was filed before the Hgh
Court.

Bef ore the Hi gh Court, the main contention of the appellants
was that, since a fresh tenancy by hol ding over was created
by the acceptance of rent by the lessors after the
determ nation of the | ease by efflux of tine, the appellants
were entitled to six nonths' notice expiring with the end of
the year of the tenancy, as the |ease originally granted was
for a manufacturing purpose, and therefore, the |ease
created by the holding over was also for sane purpose. The
H gh Court was of (the opinion that in view of the decision
of this Court in Ganga Dutt Mirarka v. Kartik Chandra Das(l)
no case was nade out for new tenancy by hol di ng over under
section 116 of the Transfer of Property Act as the appel-
lants had obtained the status of irrenmovability wunder the
Act, and as there was no contractual tenancy, the tenants
were not entitled to any notice. The Court also held that
the | ease which was granted for erecting a saw mll was not
a | ease for nanufacturing purpose.

Counsel for the appellants argued that the appellants were
hol di ng over as the lessors were receiving the rent fromthe
appel l ants after the term nation of the tenancy by efflux of
time on 30-9-1958 and the fact that appellants gained
imunity from eviction by virtue of the Act was quite

imuaterial in deciding the question whether the appellants
were holding over under section 116 of the Transfer of
Property Act. He submitted that as there was a new
contractual tenancy created by the holding over, t he

appel lants were entitled to six nonths’ notice as the
purpose of the original lease ‘was for a nanufacturing
purpose and that purpose becane incorporated in’ the new
lease by inplication of law. Counsel said that certain
vital points were omitted to be considered in the _decision
of this Court in Ganga Dutt Mirarka v. Kartik Chandra
Das, (1) and t her ef or e, the deci si on requires re-
consideration. |In Ganga Dutt Mararka v. Karlik Chandra Das,
this Court held that where a contractual tenancy, to which
rent control legislation applied, had expired by efflux of
time or by determination by notice to quit and the tenant
continued in possession of the prem ses, acceptance of rent
from the tenant by the landlord after the expiration or

determ nation of the contractual tenancy will not ~afford
ground for holding that the landlord had assented to a new
contractual tenancy. It was further. held

(1) [1961] 3 S.C.R 813.

894

that acceptance by the landlord fromthe tenant, after  the
contractual tenancy had expired, of anpbunts equivalent to
rent, or anounts which were fixed as standard rent, did not
amount to acceptance of rent from a l|essee wthin the
meani ng of section 1 1 6 of the Transfer of Property Act.
The act of holding over after the expiration of the term

does not create a tenancy of any kind. |[If a tenant remains
in possession after the determination of the |ease, the
common law rule is that he is a tenant on sufferance. A

di stinction should be drawn between a tenant continuing in
possession after the determination of the term with the
consent of the landlord and a tenant doing so w thout his
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consent . The former is a tenant at sufferance in English
Law and the latter a tenant holding over or a tenant at
will. In view of the concluding words of section 116 of the
Transfer of Property Act, a |l essee holding over is in a
better position than a tenant at will. The assent of the
| andl or d to the continuance of possession after the
determ nation of the tenancy will create a new tenancy.
What the section contenplates is that on one side there
should be an offer of taking a new | ease evidenced by the
| essee or sub-lessee renaining in possession of the property
after his termwas over and on the other side there nust be
a definite consent to the continuance of possession by the
| andl ord expressed by acceptance of rent or otherw se. In
Kai Khushroo Bezonjee Capadia v. Bai Jerbai Hirjibhoy Warden
and another(), the Federal Court had occasion to consider
the question of the nature of the tenancy created under
section 116 of the Transfer of Property Act and Mikberiea J.
speaking for the majority said, that the tenancy which is
created by the "holding over" of a |essee or under-|essee is
a new tenancy in |law even though many of the terns of the
ol d | ease might be continued in-it, by inplication; and that
to brine a newtenancy into existence, there nust be a
bilateral act. It was further held that the assent of the
l andl ord which is founded on acceptance of rent nust be
acceptance of rent as- such and in clear recognition of the
tenancy right asserted by the person who pays it. Patanjal
Sastri J., in his dissenting judgnent,  has substantially
agreed with the 'majority as regards the nature of the
tenancy created by section 116 of the Transfer of Property
Act, and that is evident fromthe foll ow ng observations :-
"Turning now to the main point, it wll be
seen that the section Postulates the |essee
remai ni ng in possessi on after t he
determination of the | ease which is | conduct
i ndi cative, in-ordinary circunstances of his
desire to continue as a tenant under the
| essor and inplies a tacit offer to take a new
tenancy fromthe expiration of the
(1) [1949-50] F.C R 262.
895
old on the same terns so far as they are
applicable to the new situation, and when the
| essor assents to the | essee so continuing in
possession, he tacitly accepts the latter’s
offer and a fresh tenancy ~results by the
i mplied agreenent of the parties. When
further the lessee in that situation tenders
rent and the | essor accepts it, their conduct
rai ses nor e readily and clearly the
i mplication of an agreenent between t he
parties to create a fresh tenancy."
Mere acceptance of anmpunts equivalent to rent by a landlord
from a tenant in possession after a |ease had been
determ ned, either by efflux of time or by notice to quilt,
and who enjoys statutory imunity fromeviction except on
wel | defined grounds as in the Act, cannot be regarded as
evidence of a new agreenent of tenancy. In Ganga Dutt
Murarka v. Kartik Chandra Das, (1) this Court observed as
follows : -
" By the Rent Restriction Statutes at the
material time, Statutory inmunity was granted
to the appellant against evi cti on, and
acceptance of the amounts from himwhich were
equivalent to rent after the contractua
tenancy had expired or which were fixed as
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standard rent did not anpunt to acceptance of
rent froma lessee within the neaning of s.
116, Transfer of Property Act. Failure to
take action which was consequent upon a
statutory prohibition inmposed upon the courts
and not the result of any voluntary conduct on
the part of the appellant did not also anount

to "ot herwi se assenting to t he | essee
continuing in possession'. O course, there
is no prohibition against a landlord entering
into a fresh contract of tenancy will a tenant

whose right of occupation is determned and
who remains in occupationtion by virtue of the
statutory inmunity. Apart from an express
contract, conduct of the parties my un-
doubtedly justify an inference that after
det erm nation of the contractual tenancy, the
| andl ord had entered into a fresh contract
with “the tenant, but whether the conduct
justifies such-an inference nust always depend
upon the facts of each case. Qccupation of
preni ses by a tenant whose t enancy is
determned is by virtue of the protection
granted by the statute and not because of any
right arising from the contract which is
det er m ned. The statute protects his
possession so long as'the conditions which
justify a lessor in obtaining an order of
evi ction agai nst himdo not exist.. Once the-
prohi bition against the exercise of
jurisdiction by-the,
(1) [1961] 3 S.C R 813.
896
Court is renoved, the right to obt ai n
possession by thelessor under the ordinary
law springs into action and the exercise of
the lessor’s right to evict the tenant wll
not unl ess the statute provides otherw se, be
condi ti oned. "
In Davies v. Bristow(1l) the Court held that where a tenant
of a house to which the Increase of Rent, & c. (War
Restrictions) Acts apply, holds ever after the expiry of a
notice to quit, and pays rent, the landlord is not “to be
taken by accepting it to assent to a renewal of the tenancy
on the old terns, for he has no choice but to -accept the
rent; he could not sue in trespass for nesne profits, for
those Acts provide that the tenant, notw thstanding the
notice to quit, shall not be regarded as a trespasser so
long as he pays the rent and perforns the other . conditions
of the lease. In Mrrison v. Jacobs(2), Scott L.J. said
"The sol e question before the court is whether
after the expiration of the contract ua
t enancy the nere fact of t he | andl or d
receiving rent for the dwelling house fromthe
tenant affords any evidence that the |andlord
had entered on a new contractual tenancy to
take the place of the tenancy which had
expired. In ny opinion, it does not. The
true viewis that the landlord takes the rent,
knowi ng that the tenant is granted a statutory
tenancy by the Rent Restrictions Acts and that
his right to gain possession of his dwelling
house depends entirely on his establishing
that he brings hinmself within the conditions
| aid down by the Acts."
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In the sane case, MacKinnon J. said:
"At common law, if at the expiration of a
tenancy a landlord has acquired a right to
claim possession against his tenant and
i nstead of exercising that right he allows him
to remain in the house and accepts rent from
him as before, the parties by their conduct
may, with reason, be held to have entered into
a new contract of demise. But the essentia
factor in those circunstances is that the
| andl ord voluntarily abstains fromturning the
tenant out. VWen the tenant remains in
possessi on, not by reason of any such
abstention by the landlord, but because the
Rent and Mrtgage Interest Restrictions Acts
deprive the-landlord of his former power of
evi ction, ~no such inference can property be
drawn. That is the very obvious and cogent
basi s of the decision in Davies v. Bristow'
It was argued on behalf of the appellants, on the basis of
the ,decision of this Court in Manujendra Dutt v. Purendu
Prosad Roy
(1) [1920]3 K. B. p. 428. (2) [1945] 1 K. B. p. 577
897
Chowdhury & others(l) that if in the case of a tenancy to
which Rent Restriction Acts applied, the Provision of
section 106 of the Transfer of Property Act was applicable,
there is nothingincongruous in making section 116 also
applicable in the case of a statutory tenancy.’ In the said
deci sion, the appellant beforethis Court was a tenant of a
pi ece of land. The |ease was for a period of ten years but
the | essee was given the option of renewal on his fulfilling
certain conditions. The |ease deed al so provided ‘that if
the lessor required the lessee to vacate the prem ses,
whet her at the time of the expiry of the |lease or thereafter
(in case the | essee exercised his option to renew the | ease)

six nmonth notice to the | essee was necessary. The | essee
exercised his option to renewthe lease and offered to
fulfill the condition therefore. In the neanwhile the

Cal cutta Thika Tenancy Act, 1949, was passed. One ~of the
guestions which arose for consideration was whether the
Thika tenant was entitled to the notice provided under the
| ease. This Court held that the Act did not give a right to
the landlord to evict a contractual tenant w thout first
determ ning the contractual tenancy. After-referring to the
decision of this Court in Mangilal v. Sigam Chand(2), it was
held that section 3 of the Act in question was simlar to
section 4 of the Madhya Pradesh Acconmmpdation . Control . Act
(XXI11 of 1965). It was further held that on the
construction placed upon the section, name |V, that the
provisions of the section are in addition to those  of the
Transfer of Property Act, it follows that, before a tenant
can be evicted, a landlord nust conply wth both the
provisions of section 106 of the Transfer of Property Act
and those of section 3. In the case before us, adnmttedly,
the tenancy has been deternmned by efflux of tinme and what
is contended for is that by the acceptance of rent, a new
tenancy has been created by virtue of the provisions of
section 116 of the Transfer of Property Art. In other
words, the question here is whether the conditions for the
application of section 116 of the Transfer of Property Act
are fulfilled

Learned counsel for the appellants argued that whenever rent
is accepted by a landlord froma tenant whose tenancy has
been determ ned, but who continues in possession, a tenancy
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by holding over is created. The argunent was that the
assent of the lessor alone and not that of the |essee was
material for the purposes of section 116. W are not
inclined to accept this contention. W have already shown
that the basis of the, sectionis a bilateral contract

between the erstwhile landlord and the erstwhile tenant | f
the tenant has the statutory right to remain in possession
and if he pays the rent, that will not normally be referable

to an offer for his continuing in possession which can be
converted into a contract by acceptance thereof by the
| andl ord. We do not say

(1) [1967] 1 S.C. R 475.

(2) AI.R 1965 S.C. 101.

898

that the operation of section 116 is always excluded
what ever might be the circunstances under which the tenant
pays the rent and the |andlord accepts it. W have earlier
referred ‘to the observations of this Court in Ganga Dutt
Murarka v. Kartik  Chandra Das(1l) regarding sone of the
circunstances in which a fresh contract of tenancy nmay be
i nferred. We-have al ready hel d the whol e basis of section
116 of the Transfer of Property Act is that, in case of
normal tenancy, a landlordis entitled, where he does not
accept the rent after the notice to quit, to file a suit in

ejectment and obtaina decree for possession, and so his
acceptance of rent i's an unequivocal act referable only to
his desire to assent to the tenant continuing in possession

That is not so where Rent Act exists; and if the tenant says
that |andlord accepted the rent not as statutory tenant but
only as legal rent indicating his assent to the tenant’s
continuing in possession, it is for the tenant to ‘establish
it. No attenpt has been made to establish it in this case
and there is no evidence, apart fromthe acceptance of the
rent by the landlord, to indicate even renotely that he
desired the appellants to continue in possession after the
term nation of the tenancy.  Besides, as we have  already
i ndicated, the aninus of the tenant in tendering the rent is

also material. |If he tenders the rent as the rent payable
under the statutory tenancy, the landlord cannot, by
accepting it as rent, create a tenancy by holding over. In

such a case the parties would not be id idemand there wll
be no consensus. The decision in Ganga Dutt Mirarka v.
Kartik Chandra Das(l), Wich followed the principles laid
down by the Federal Court in Kai Khushrao Bezonjee Capadia
v. Bai Jerbai Hirjibhoy Warden and another(1l) is correct and
does not require reconsideration
We, therefore, cone to the conclusion that there was no
hol ding over by the appellants and if that be so, the
guesti on whet her the tenancy created by hol di ng over was for
manuf acturing purpose and therefore the |andl ord was /bound
to give six nmonths’ notice for the determination of the
tenancy by hol di ng over does not arise for consideration
Appel | ants’ counsel prayed that the appellants may be given
some time for vacating the prem ses. This Court, when
passing the order on July 31, 1969, on the application for
stay by the appellants had observed
"Petitioner undertakes to vacate the prenises
within such tine as may be fixed by this
Court."
(1) [1961] 3 S.C.R 813. (2) [1949-50] F.C.R 262
899
We accordingly grant three nonths, tine fromtoday to the
appel lants to vacate the premi ses, and they have to conply
with the undertaking given to this Court and referred to
above.
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We dismss the appeal with costs,
G C Appeal dism ssed.

900




