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The Judgrment of the Court was delivered by

THOWAS, J. A Division Bench of the H gh Court of Bonmbay has ventured to

di sagree with a rati o which has becone | ocus cl assicus and well stood the

| ong period of half-a-century. That ratio is the one laid down in the

cel ebrated decision inPulikuri Kottaya and O's. v. Enperor, AR (1947)
Privy Council 67. In that exercise the Division Bench of the Bonbay Hi gh
Court had unwittingly overl ooked another | egal guideline delineated by a
Full Bench of the Bonbay Hi gh Court itself in State of Bombay v. Chhaganl a
Gangar am Lavar, Al R (1955) Bombay -1 wherein Chief Justice Chagla speaking
for the Full Bench had said thus -

"so long as the Suprene Court does not take a different view fromthe view
taken by the Privy Council, the decisions of the Privy Council are stil

bi ndi ng upon us, and when we say that the decisions of the Privy Counci

are binding upon us, what is binding i's not nerely the point actually

deci ded but an opinion expressed by the Privy Council, which opinion is
expressed after careful consideration of all the argunents and which is

del i berately and advi sedly given."

Quite possibly the attention of the | earned judges of the Division Bench of
the Hi gh Court woul d not have been drawn to the observati ons nade by
Chagla, C.J. of the Full Bench of the Bonmbay High Court in the aforecited
decision, for, otherwise we are sure that |earned judges of the Division
Bench woul d not have erred into the nmatter of judicial discipline.

Wil e delivering judgnent in two connected crimnal appeals relating to the
mur der of one Randas, the Division Bench of the Bombay Hi gh Court (D. K
Trivedi and DG Deshpande, JJ) proceeded to consider the |egal proposition
propounded in Pulikuri Kottaya and held thus : -

"with respect we are unable to agree with the interpretation of the Privy
Council of Section 27 not because it does not |ay down correct Law but
because it has failed to take into considerati on some material aspect of
Section 27 of the Evidence Act....... The observation of the

Privy Council that it is fallacious to treat the "fact discovered within
the section as equivalent to the "object produced", in our hunble and
respectful opinion is not based on proper construction of the word ’fact
deposed to’ used in Section 27. Because the definition of the fact given in
Section 3 of the Evidence Act is not considered at all. The object

di scovered is a fact, and therefore, when a witness is deposing in the
Court and deposes to a fact, it means he could and he shoul d depose about
the object discovered". The | egal proposition adunbrated in Pulikur

Kottaya has been considered and tested by this Court, time and again, and
on all such occasions this Court has only reiterated the said principle
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wi th approval (vide Jaffar Hussain Dastagir v. State of Maharashtra, [1969]
2 SCC 872; AIR (1970) SC 1788, [1983] 2 SCC 330, [1995] 4 SCC 392; Shamshul
Kanwar v. State of U P., [1995] 4 SCC 430 and State of Rajasthan v. Bhup

Si ngh, [1997] 10 SCC 675 Para 15 and in the last cited decision this Court,
while again re-affirmng the ratio in Pulikuri Kottaya has said thus :-

"The ratio therein (Kottaya) has beconme | ocus classicus and even the | apse
of half-a-century after its pronouncenent has not eroded its forensic
worth. "

Even the recent decision in State of Maharashtra v. Damm, [2000] 6 SCC 269
this Court followed Pulikuri Kottaya with approval. The fallacy conmtted
by the Division Bench as per the inmpugned judgnent is possibly on account
of truncating the word "fact" in Section 27 of the Evidence Act fromthe
adj oi ning word "di scovered". The essence of Section 27 is that it was
enacted as a proviso to the two preceding Sections (see Sec. 25 and 26)

whi ch i nposed a conpl ete ban on the adm ssibility of any confession nade by
an accused either to the police or to any one while the accused is in
pol i ce custody. The object of making a provision in Section 27 was to
permt a certain portion of the statement nade by an accused to a police
of ficer admi ssible in evidence whether or not such statement is

conf essi onal or non-confessional. Nonethel ess he ban against admissibility
woul d stand lifted if the statenment distinctly related to a discovery of
fact. A fact can be discovered by the police (investigating) officer)
pursuant to an information elicited fromthe accused if such disclosure was
foll owed by one or nore of a variety of ‘causes. Recovery of an object is
only one such cause. Recovery, or even production of object by itself need
not necessarily result in discovery of a fact. That is why way Sir John
Beaurmont said in Pulikuri Kottaya that "it is fallacious to treat the fact
di scovered in the section as equivalent to the object produced". The
followi ng sentence of the learned |law lord in the said decision, though
terse, is eloquent in conveying the nmessage highlighting the pith of the
ratio.

"I nformation supplied by the person in custody that "I will produce a knife
concealed in the roof of ny house’ does not lead to the discovery of a
knife; knives were discovered many years ago. It |leads to the discovery of
the fact that a knife is concealed . in the house of ‘the informant to his
know edge and if the knife is proved to have been used in the conm ssion of
the offence, the fact discovered is very relevant."

(enphasi s suppli ed)

Learned Judges in the inpugned judgnent | aboured to showthat the word
"fact" can envelop an object also, and tried to project that the said
aspect has not been taken into account by their Lordships of the Privy
Council. Here again we may repeat that the Division Bench had erred by not
taking the inmport of the collocation of the words "discovery of a fact" as
envi saged in Section 17. No doubt in a given case an object could also be a
fact, but discovery of a fact cannot be equated with recovery of the object
though the latter may help in the final shape of what exactly was 'the fact
di scovered pursuant to the information elicited fromthe accused. Thus the
| abour made in the inpugned judgnent by giving enphasis to the word "fact"
di sjuncted fromthe word "di scovery” rendered the exercise in vain. Ratio
in Pulikuri Kottaya thus renmmi ns unscat hed.

It is unfortunate that |earned judges of the Division Bench of the Bonbay
H gh Court, in the inpugned judgnent, have chosen to set a |ocus classicus
at nought without reference to any of the catena of judicial pronouncenents
rendered by High Court as well as the Apex Court pertaining to the ratio in
that decision. Nonetheless the guidelines |aid down by the D vision Bench
of the inpugned judgnent did not call for any interference as they rel ated
to the manner of recording the evidence in the trial court. However, we
feel that guideline nunber 'F (nentioned in the inpugned judgnment) seens
to be unnecessary and woul d only cause additional workload for the tria
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courts.

Wiile dealing with the facts of this case we nay point out that the tria
court convicted Al - Shankar CGopal Patil and A3-Bal aram Waman Patil under
Section 302 of the 1PC whil e A2-Nazir Babu Shei kh was convicted only under
Section 307 of the IPC. Trial Court acquitted A4-Pandurang Kalu Patil and
A6- Janar dhan Shaligram Patil. But the H gh Court in the inmpugned judgnment
reversed the acquittal of A4 and A6 and convicted them under Section 326
read with Section 149 of the I PC and sentenced themto rigorous

i mprisonnent for ten years. The Hi gh Court confirmed the conviction and
sentence passed on Al and A3 but in the matter of A2 - Nazir Babu Shei kh,
the H gh Court raised up the conviction from Section 307 to Section 302
read with Section 149 of the IPC and sentenced himto inprisonnent for
life. The convicted Al and A3 have filed special |eave petitions in this
Court but they were dismssed by this Court.

The present appeals are by A2 -- Nazir Babu Shei kh and A4 - Pandurang Kalu
Patil and A6 - Janardhan Shaligram Patil (Crim nal appeal Nos. 1897 2000 is
by A2 while the other two appeals are by remai ning two appel |l ants).

The gist of the prosecution case is the followi ng :-

There was a di spute between Al and the father of the deceased over sone

| anded property. The said di spute made them enem es. This is the background
of the occurrence. 'Wile deceased Randas, and his brother PW2 Narayan were
proceeding to their village for taking lunch around 1.30 P.M on 29.6.92
the assailants went in a jeep and stopped just near the place of

occurrence. Al the assailants alighted fromthe jeep. Al, A2 and A3 had a
gun each with them A4 and A6 had either a knife or a sword with them It
i's unnecessary to nmention about the weapons possessed by other persons. The
assailants who were arnmed with guns opened fire at the deceased as well as
PW2. The deceased was then a few feet ahead of PW2 and both were running up
presunably to escape fromthe chasing assailants. Both of them sustained
serious gun shot injuries, though PW did not succunb to them But the
deceased fell down at the spot and died. Seeing this the assailants took to
their heals leaving the jeep remaining at the spot as a mute remmant of the
acts done by them

The prosecution exam ned four persons as eye w tnesses, they are PW2 to
PWs. The trial court and the High Court placed reliance on the testinony of
PW2 Narayan and PWB Janu Bhoir

We have absolutely no doubt that PW2 Narayan who was injured and seen the
occurrence and hence he was conpetent to say who were all the assail ants.
He al so vouchsafed the presence of PWB Janu Bhoir. W are not disposed to
di shelieve the testinobny of those two witnesses as they were relied upon by
the two Courts.

M. SR Chitnis, |earned senior counsel for the appellants contended that
the version of the eye witnesses is inconsistent with the injuries noted by
the doctors. According to the version of the eye witnesses the deceased was
running forward while the assailants shot himfrom behind but the fire arm
injuries sustained by the deceased could well have been shot face-to-face.
Thi s aspect is not enough to doubt the correctness of the testinmony of the
eye witnesses, for, it is quite possible as per the reflex action the
runni ng deceased woul d have turned back either to see whet her he has gone
out of the range of penil or to know the nearness of it. The nere fact that
PW2 eye witness said that the deceased was running forward and the

assail ants shot them from behi nd cannot rule but the possibility of such
twirling of the deceased when the guns were fired.

Learned counsel then contended that the H gh Court had gone wong in
relying on the evidence of PW8-Dy. S.P. who said that when A2 was arrested
and interrogated a gun was disintered pursuant to the information supplied
by him It is on the said aspect that the Division Bench of the Hi gh Court
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considered the ratio in Pulikuri Kottaya. Wiat PW18 said in the Court is
that the statement nade by A2 had been recorded in Exh. 91 nenorandum We
have noticed fromthe said nmenorandumthe foll owi ng statenent of A2 as
recorded therein :-

"I have kept the fire arm conceal ed behind the old house in a heap of
wood" .

The fact discovered by PW18 is certainly not the gun. The fact discovered
is that A2 had conceal ed the gun (article no. 5/2) behind the old house
under a heap of wood. It was the same gun with which A2 had fired at PW
and that aspect has been proved with the hel p of other evidence.

M. SR Chitnis, nade an alternative endeavour to show that the act
conmitted by A2 can at the worst anmount only to the of fence under Section
307 of the | PC because PW2-had not succumbed to the injuries. Wien A2 al ong
with other assailants alighted fromthe jeep together and chased the
deceased and PW2 together and fired their |ethal weapons together, the
conmon i ntention shared by A2 with other assailants (Al and A3) | oons

| arge, albeit the fact that the bullet of his fire armcould reach only
upto t he body of PW2 who was not destined to die. Wiat Al and A3 had done
was certainly with the conmon-intention shared by A2-Nazir Babu al so. O
course, the H gh Court has convicted hi munder Section 302 with the help of
Section 149 of the I'PC. That error has to be corrected by us. W,
therefore, confirmthe conviction and sentence passed on A2-Nazir Babu

Shei kh under Section 302 with the aid of 34 of the IPC and dismss C
Appeal No. 189/2000.

But the position of A4 and A6 is different. Though they had knives with
them they had not chosen to do anything. Even after the deceased fell down
they did not nove forward to inflict even a scratch on him They did not do
any harmto PW2. There is nothing to indicate that they knew about the
design of the other assailants. They were acquitted by the trial court. The
view taken by the trial court on the facts of the case is reasonable and
hence it was inmperm ssible for the appellate court to interfere with the
acquittal.

We, therefore, allow Crl. Appeal No. 194/2000 and set aside the conviction
and sentence passed on A4-Pandurang and A6-Janardhan Shaligram Patil. They
are acquitted. Their bail bond will stand discharged. (A copy of this
judgrment will be forwarded to the Registrar of the Bonmbay H gh Court as
copi es of the inpugned judgment were directed to be circulated to all the
sessi ons judges under Bonbay High Court. Now it is necessary to bring this
also to the notice of all those sessions judges).




