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The Judgrment of the Court was delivered by Y.K SABHARWAL, J. Leave
gr ant ed.

By the inpugned conmon judgment, the High Court allowed nunber of Letter
Pat ent Appeals and directed the authorities to release all the appellants,
who were before the Division Bench, fromprison within a period of 15 days.
In crimnal appeal arising out of SLP (Crl.) No. 3759/02, the judgnent of
the High Court directing rel ease of Ramesh Kumar who was found guilty of

of fence under Section 302 I PC for nurder of deceased Jitendra, has been
chal | enged by his brother-Arvind Yadav on permi ssion granted to himto file
the Special Leave Petition. The State has also filed appeal challenging the
direction of the H gh Court for rel ease of Ranesh Kumar (Crl. A. arising
out of SLP (Crl.) No. 4397/02. The directions of High Court to rel ease

ot her convicts are subject matter of challenge in connected appeals.

The crime was committed in the year 1994. The Sessions Court, by judgnent
and order dated 26th August, 1997 convi cted Ranesh Kumar for offence under
Section 302 I PC. The appeal filed by Ramesh Kunar chal Il enging his
conviction is pending before the High Court. Release from prison has been
sought by Ramesh Kumar under Madhya Pradesh Prisoners’ Rel ease on Probation
Act, 1954 and the Rules franmed thereunder. Under the Act, release on
licence is not for a limted period and is for entire duration of the
sentence or until the licence to rel ease is revoked. The Probati on Board
under the Act and the Rules did not reconmend the release of the convict.
The orders of the Probation Board dated 10th April, 2001 -and affirned by
the State Governnent on 25th April, 2001 were chall enged by the convict in
the High Court in Wit Petition No. 4532/01. The wit petition was

di sm ssed by a | earned Single Judge hol ding that the Board had taken note
of factual scenario and had observed that the convict along with others had
prepl anned nmurder of the decease and conmitted the rmurder in nost crue
manner by | ethal weapons and that the manner in which the nmurder is
commtted comes within the realmof ’'antecedents’. It was held that the
order passed by the Probati on Board was just and proper and did not cal

for interference and accordingly the wit petition was disni ssed.

The Division Bench in the judgnent under appeal allow ng the Letter Patents
Appeal s has observed that the opinion to release or not is to be based on
consi deration of all the aspects of convict’'s antecedents preceding his
entry into prison including antecedents prior to the crinme; circunstances
of the case; conduct subsequent to crine and in prison and no single aspect
by itself would be decisive nor can it be ignored and the total picture is
rel evant. The Division Bench has al so observed that for formation of
opinion, it is also to be considered whether the convict would abstain from
the crinme, | ead peaceful life if released no probati on and not repeat the
of fence and revert back to the life of criminality and has no potentiality
to commit crine. The other aspects that can be considered are age, his
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soci al and economic conditions, the relationship with the famly of the
victimetc. and on consideration of other simlar factors, opinion is
required to be forned whether the convict is entitled to premature rel ease
on licence under the provisions of the Act or not. Having reached the

af oresai d concl usions, the | earned Division Bench noticed that in al

cases, Superintendent of Police, D strict Magistrate and Probation Oficer
had reconmended the cases of petitioners for release on licence and in
cases noticed in para 10 of the inpugned judgnent, the non-official menber
of the Board had recommended the rel ease of convicts on probation and in
none of the cases the relation of the victinms had objected to their

rel eases on probation and that there was no evi dence suggesting extreme
brutality in the comm ssion of crinme. It would be useful to reproduce the
reasons that prevailed with the Division Bench in directing the rel ease of
all the appellants who had filed |etters patent appeal, as contained in
para 10 of the inpugned judgnent which reads as under

"Having cone to the aforesaid conclusion, we advert to these appeals. At
the cost of repletion, the offences against prisoners are under Sections
302/ 307/ 394B/ 498A/ 325 etc. Indian Penal Code. They are | odged in jail
serving their respective sentences. They are qualified for applying for

rel ease on licence under the Probation Act 1954. In all the cases the
Superi ntendent of Police, District Mgistrate and Probation Oficers have
recommended the cases of petitioners/ appellants for release on licence. In
Letters Patent Appeal No.” 255 of 2001 (Anil Kumar v. Slate of MP.) L.P. A
No. 284 of 2001 (RamRaj v. Stale of MP.) L.P.A 304 of 2002 (Manohar v.
Stale of MP.) L.P.A/No. 6 of 2002 (Ranesh Kumar v. State of MP.) L.P. A
No. 12 of 2002 (Manohar and Gther v. State of MP.) L.P.A No. 59 of 2002
Hari alias (Harish Chand v. Stale of MP.) L.P.A No. 122 of 2002 (Cheese
Lal v. Slate of MP.) L.P.A No. 128 of 2002 (Raj Kumar v. State of MP.)
and L. P. A No. 137 of 2002 (Rajesh and O's. v. State of MP.) the non-

of ficial nenber has al so recommended their rel ease on probation. In none of
the cases, the relations of victins have objected their rel ease on
probation. In none of the cases, the relations of victins have objected
their release on probation. Rather, in sone of the cases, nanely, L.P. A
No. 224 of 2001 (Shanmbhu Prasad alias Choola v. State of MP.) Smt. Sonia
(wife of deceased) Shri Ramanuj (son of deceased) and Shri Brajwas

(brother of deceased) speak for his rel ease on probation and Bhagwandi n
co-accused has since been rel eased on probation by the State Governnent.
Simlarly Shyam al co-accused in L.P. A No. 255 of 2001 (Anil Kumar v.
State of MP.) because of whomthe quarrel started has al so ben rel eased on
probation. In L.P.A No. 237 of 2001 (Makhhan v. State of MP.) son of
deceased has not objected to the rel ease of prisoner on probation by

furni shing docunment executed in presence of Sarpanch, G amPanchayat
Batori. In all these cases, there is no evidence of involvenent of any of
the accused in any other crime or of leading life of crimnality prior-to
the commi ssion of the crine involved in these appeals. There is no evidence
suggesting extreme brutality comm ssion of the crines which have been
conmmitted in routine manner, nor there is evidence of bad antecedents after
conmi ssion and | odgrment in prison. There is no whisper from any person
relation or witness suggesting or indicating repetition of crinme by the
prisoner, causing of violence, propensity to conmit breach of peace, nor
the abnormality of crime is such which is likely to affect the society."

The High Court did not exam ne the facts of each case. By a common

j udgrment, without exam ning facts of individual case, the H gh Court held
that the District Mgistrate, Superintendent of Police and Panchayat had
reconmended the rel ease on probation but the Board, w thout recordi ng any
reason, did not accept those reports and the State CGovernnent sinply
accepted the reconmrendations of the Board and that the allegation of non-
applicability of m nd and arbitrariness was clear fromthe order of the
State accepting the recomendati ons of the Board. Further, observing that
the remand to the State Governnment for fresh consideration would delay the
matters and cause further injustice to the convicts, the H gh Court,

i nstead of remanding the cases to the State Government, directed the

rel ease of each of the appellant in the Letter Patent Appeals by a single
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omi bus order.

We are unable to sustain the inpugned judgnent of the Hi gh Court. Each of
the convict before the Hi gh Court had been found guilty of conmi ssion of
serious crine. The imnmpugned judgnent notices that offences against the
convicts were under Sections 302/ 307/394/304B/ 498A/ 325 of the Indian Pena
Code and the convicts were serving their respective sentences in jail. In
all the cases before the H gh Court, the recomendati ons of the Probation
Board that had been accepted by the State Governnent were agai nst the

rel ease of the convicts. If there was non-application of mind to the

rel evant considerations, the appropriate course was to renmand the case for
fresh decisions by the authorities except, if in a given exceptional case,
for strong cogent reasons, the Hi gh Court may have examined itself the

rel evant facts and quashed the order declining the rel ease. The Hi gh Court
i nstead of adopting this course, has nade a general observation that the
remand to State Governnent for fresh consideration is bound to delay the
matter causing further injustice to the convicts.

Apart fromthe fact that there are factual infirmties in the inpugned
judgrment, it is also to be borne in.mnd that the victimand the famly of
the victimwho have suffered at the hands of the convict have al so sone
rights. The convicts have no indefensible right to be released. The right
is only to be considered for release on licence in terns of the Act and the
Rul es. The Probation Board and the State CGovernnent are required to take
into consideration/'therelevant factors before deciding or declining to

rel ease a convict. In the present case, the Probation Board had not
recommended the rel ease. The State CGovernment had confirned the order of
the Board. The wit petition had failed before the | earned Single Judge.
The facts of individual cases were not considered by the Division Bench. In
the case of Ramesh Kumar, the stand of the State Governnent was that he
along with six others had forned an unlawful assenbly and nurdered Jitendra
son of Shashi Mhan Yadav on 20th Septenber, 1994 in Hoshangabad, Madhya
Pradesh causing 17 injuries on himwth swords, knivas and gupti and that
Ranmesh Kumar was the accused in 14 cases filed under various sections of
the I ndi an Penal Code. The manner of Conmm ssion of crinme is a rel evant

consi deration. In a given case, the manner of conm ssion of offence may be
so brutal that it by itself may be good sole ground to decline the |licence
to release. The Rul es provide for detail ed procedure for consideration of
application for rel ease. Once rejected, again application of release can be
made after two years. The Board conprises of Hone Secretary of State
Government or any other enpowered officer, |.G of Prisons or Deputy |I.G
and anot her nenber.

The affidavit filed by the State Governnment in case of Ranmesh Kunmar al so
states that he has been rel eased under the inpugned order of the Hi gh Court
after serving less than 8 years and he is already intinidating people after
his rel ease fromprison. The case of the appellant is that no notice was
issued to himor any other nmenber of the famly and, therefore, there was
no occasion for the famly to object to the rel ease of the convict.
Therefore, the Hi gh Court also committed factual error in observing that
noti ce had been issued to the famly nmenbers of the victins. The facts are
required to be exam ned in every case individually which was not done. In a
given case, the mere fact that the fanmly nenbers of the victimwere not
obj ecting or were supporting rel ease may not be sufficient, by itself, so
as to direct the release of the convict on that basis alone. In‘yet another
case, by itself, it nay be a very strong factor. The fact that a co-accused
has been rel eased again, by itself, nmay not be decisive. In nutshell, the
frets and circunstances of each case have to be taken into consideration

i ndividually. Likewi se, the nere fact that one of the nenbers of the Board
or the District Magistrate or the Superintendent of Police or the Panchayat
has recommended rel ease 4s by itself of no consequence. The recomendati on
is of the Board and not of individual nmenber and the decision is to be
taken having regard to all the relevant factors. The State CGovernnent and
the Board have to take into consideration not only the conduct of the
convict but also his criminal antecedents; the effect of such rel ease on
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the victine or their famly; the propensity of the convict to commt
further crimnal act and other simlar factors which may be consi dered

rel evant. The order of the State Governnent cannot be interfered with only
because another view is possible.

Having regard to the aforesaid, we are unable to sustain the inpugned
judgrment of the High Court. It is accordingly set aside.

We direct the State Governnent to decide afresh the question of release of
the convicts in accordance with [ aw wi thout being influenced by any
observation on nerits made by the Hi gh Court or this Court. The convicts
rel eased pursuant to the inpugned judgnment are directed to surrender
forthwith failing which, immedi ate steps shall be taken to take theminto
custody. The State CGovernnent shall consider afresh the cases of the
convicts for release only when they are in custody undergoi ng the remaining
part of sentence. On surrender/arrest of the convicts, the State Governnent
shal | decide their respective case within tw nonths.

The appeal are accordingly all owed.




